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ASUO Constitution Court
Senator neil brown v.
The asuo student senate
[October 5th, 2007] 

PER CURIAM.
I

On September 30th, 2007 Senator Neil Brown (hereinafter Petitioner) filed a grievance against The ASUO Student Senate (hereinafter Respondent) with this Court.   

II

Pursuant to the ASUO Constitution Article 10 § 2 the Constitution Court has the supreme and final authority on all questions of interpretation of the Constitution and any rules promulgated under it, including elections rules and complaints.
III

The Court begins by examining the ripeness of this case and whether this Court has jurisdiction to hear it.
In her response to the Petitioners grievance Kate Jones calls into question the ripeness of this matter due to section 192.680(1) Oregon Revised Statute (ORS). This statute states that decisions of a governing body of a public body made in violation of Oregon Public Meetings Law
 (hereinafter OPML) “shall not be voided if the governing body of the public body reinstates the decision while in compliance with ORS 192.610 to 192.690.”
 Citing this Kate Jones claims that “Until such time that the Senate can not or will not come to a decision as to whether it should reinstate the decisions of June 13, 2007, this issue in not ripe for adjudication.”
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The Court disagrees with this assessment. There is no requirement in OPML that the Court wait until a public body decides whether it wants to reinstate a decision before ruling on whether said decision was made in compliance with OPML. This case was ripe as soon as the Respondent held the meeting in question. 
 The Court next examines the question of jurisdiction. While there is some question as to whether this Court would have jurisdiction to hear a case which deals solely with violations of OPML,
 
 this Court does find that it has jurisdiction to hear this particular case. As the Petitioner mentioned in his grievance both the ASUO Constitution
 and the Rules of the Student Senate
 require that the Respondent comply with OPML. This Court is granted jurisdiction to hear violations of either of these documents under Article 10 § 2 of the ASUO Constitution which grants it “supreme and final authority on all questions of interpretation of this Constitution and any rules promulgated under it.”
 Therefore, as so much as this is a case involving the possible violations of the ASUO Constitution and Rules of the Student Senate by the Respondent, this Court has jurisdiction to hear it.
IV

The Court now turns to the central question in this case; did the ASUO Student Senate during its June 13th meeting comply with the OPML, specifically did they “provide for the sound, video or digital recording or the taking of written minutes.” To answer this the Court first looks to define the phrase “the taking of written minutes.”
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In a letter attached to the Response by Kate Jones, Deputy General Counsel for the University of Oregon Randy Geller makes the claim that OPML does not require that minutes, or even notes which can be later made into minutes, be taken during a meeting. He instead proposes that the law allows for minutes to be created after a meeting so long as they contain all of the information required by OPML. The Court disagrees with this conclusion for several reasons. 
Mr. Geller bases his interpretation of OPML on ORS 192.650(1) which he quotes as reading “the governing body of a public body must provide for the sound, video or digital recording or the taking of written minutes ***of*** all its meetings.”
 (Astrics original) He points out “Had the Legislative Assembly meant "at" it could have easily used that word.”
 However this Court feels that the use of the phrase “the taking of written minutes of all its meetings” itself implies the active collection of information during a meeting. The Court would also like to note that the December 2005 version of the Attorney General’s Public Records and Meetings Manual put out by Oregon Attorney General Hardy Myers and the State of Oregon Department of Justice contains the following: “MINUTES and RECORDKEEPING. Written minutes or a sound, video or digital recording must be taken at all meetings, including executive sessions. Minutes or another recording must include at least …”
 (Italics added) While the Oregon Attorney General has no power to enforce OPML under current statutes, the “manual is an opinion of the Attorney General interpreting the Public Records and Meetings Laws.”

Furthermore the Court feels that for any written minutes to “give a true reflection of the matters discussed at the meeting and the views of the participants”
 as well as record “The substance of any discussion on any matter”
 as is required by OPML 
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they must be taken at least in part during the meeting they are supposed to record.

The Court acknowledges that the definition of “written minutes” in regards to OPML is vague. However, until such time as the term is clarified by a change in the statutes, a ruling on the matter in a higher court or the issuance of a formal opinion by the Oregon Attorney General this Court deems it is best to err on the side which creates more transparency. Quoting again the Attorney General’s Public Records and Meetings Law Manual “All substantive provisions of the Public Meetings Law should be read in light of the policy declaration in ORS 192.620.
 In case of questions about the application of the Public Meetings Law to particular circumstances, the policy section of the law ordinarily will require a decision favoring openness.”
 The Attorney Generals sentiments on this matter have been echoed by the courts when determining the scope of OPML, “Consistently with that policy, [Referring to ORS 192.620] we analyze the coverage of the act broadly and its exemptions narrowly.”
 In this spirit this Court reaffirms the definition of written minutes it laid out in 1 C.C. (2007/08).
Therefore, based on the statements by the Petitioner that no written minutes were taken during the June 13th, 2007 meeting of Respondent, and the fact that said accusation has not been challenged, this Court finds that meeting in question was held in violation of OPML.
V
Having established that the Respondent did not comply with OPML during its June 13th, 2007 meeting the Court now turns to the more difficult task of deciding what should be done about this violation. To do this the Court looks to ORS 192.680, decisions by other courts and the Attorney General’s Public Records and Meetings Manual.
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ORS 192.680(1) states that “A decision made by a governing body of a public body in violation of ORS 
192.610 to 192.690 shall be voidable.” However this subsection does not provide any guidelines for when a decision made in violation of OPML should be found void and when other relief is appropriate, it only states that said decision is “voidable.” ORS 192.680(3) states that even when a public body has made a decision in violation of OPML and that “the violation was the result of intentional disregard of the law or willful misconduct by a quorum of the members of the governing body” the Court is still barred from voiding the decision if “other equitable relief is available.” The Court views these standards to be applicable to this case even though the violation was committed because of negligence not “intentional disregard of the law or willful misconduct.” This Court concludes this based off of its determination that the Oregon Legislative Assembly did not intend for stricter standards to be applied to unintentional violations of OPML than are applied to intentional ones.

Often in court cases where there have been alleged violations of OPML the voiding of the decisions has not been the relief sought. In Barker v. City of Portland, 94 Or App 762 (1989), the petitioning party charged decisions of the Police internal Investigation Auditing Committee were being made outside of the open meetings of said committee. In this case the court notes that the “Plaintiffs seek a ruling that the referrals were in violation of Public Meetings Law and an order requiring defendant to comply with Ors 192.630 with respect to the remaining open cases and future application of referral guidelines.”
 The courts have also stated that the voiding of decisions is only appropriate in the most extreme cases. In Harris v. Nordquist, 96 Or App 19 (1989), the court held that 
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“Although a decision may be voided, the statute provides that the court “shall not” void it if other equitable relief is available.” The ruling goes on to say if “the courts are told not to do that [referring to voiding a decision] except as a last resort.”
 Even in cases when there is a failure by the governing body of a public body to record the vote of a decision the courts have ruled that this in and of itself is not a severe enough offense to warrant the decision being found void. Gilmore v. Board of Psychologist Examiners, 81 Or App 321 (1986), “We cannot agree, as the petitioner urges, that failure to record a vote in and of itself proves that there was not vote. Petitioner has not contended that the failure to record the vote resulted in, or was caused by, a manipulation of the vote against the petitioner. In the absence of showing prejudice, the petitioner has not rebutted the presumption that public officials perform their duties lawfully. ORS 40.135(1) (j). The absence of a recorded vote alone is not a reversible error.”
The Oregon Attorney General writing on the topic of enforcement of OPML states “By so providing,
 the legislature appears to have balanced the policy of openness in governmental decision-making against other important public policies. For instance, voiding a governing body’s decision often may be viewed as contrary to the public interest in that the remedy may undermine the stability of the governmental decision-making, as well as harm innocent persons who have acted in reliance on that decision. Consequentially, courts likely will tend only infrequently to invoke that remedy.”

The Court’s decision in this case would be much simpler if the violation of OPML was one of improper notice of a meeting or involved the making of decisions behind closed doors.
 Such acts infringe upon the rights of parties to participate in a meeting to the fullest 
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extent of the law, and thus directly and substantially effects the decisions made at said meeting. However no party has argued that the decisions made during the June 13th, 2007 meeting of the ASUO Student Senate would have been any different had minutes of said meeting been taken. Rather the violations of OPML in this case hampered the right of the public to be informed, which, while severe, is not the same.

Ultimately the Court must decide which has more weight; the damage that is done to the public’s right to information if the June 13th meeting stands; or the infringement upon the voice of the students acting through their elected representatives, as well as the harm done to parties who have acted in good faith off of the results of the meeting, if the decisions made at the meeting are found void.
After deliberating over this question, and having taken in to consideration the rulings of other courts, the intention of OPML, the opinion of the Oregon Attorney General as well as possible aggravating factors, it is the Court’s conclusion that the damage done by voiding the June 13th, 2007 ASUO Student Senate meeting outweighs the benefit to be gained from said action. Therefore, the results of the meeting stand.
However, this is not to say that the actions of the Respondent in this matter have been at all acceptable. The Court enjoins the Respondent in the future to follow OPML, specifically the requirement that it take of written minutes of all of its meetings, in compliance with OPML, the ASUO Constitution, the Rules of the Student Senate and the guidelines laid out in 1 C.C. (2007/08). Failure to do so will find the Respondent in contempt of this Court and subject to strict penalties.
 
It is so ordered.
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Justice MOurfy took no part in the consideration or decision of this case.
� For the purpose of this case Oregon Public Meeting Law shall refer to ORS 192.610 through 192.690.


� ORS 192.680(1)


� Response to Grievance submitted by Kate Jones 


� ORS 192.680(6) states “The provisions of this section shall be the exclusive remedy for an alleged violation of ORS 192.610 to 192.690.” Also contained within said section is the provision that “Any person affected by a decision of a governing body of a public body may commence a suit in the circuit court for the county in which the governing body ordinarily meets.”(ORS 192.680(2))  


� Baker v. The City of Portland, 94 Or App 762 (1989), “The Public Meetings Law specifically provides for an action in the circuit court for the county in which the governing body ordinarily meets for the purpose of requiring compliance. ORS 192.680. Circuit court was the appropriate forum in this case.”


� Article 6 § 13 of the ASUO Constitution


� Article 2 § 5 of the Rules of the Student Senate


� It could also be argued that this Court is granted authority to hear this case by Article 2 § 3 of the ASUO Constitution.


� Letter by Randy Geller to Mike Eyster dated Wednesday September 26th, 2007 titled “ASUO Student Senate Meeting Minutes”.


� Id.


� Myers, Hardy. Attorney General’s Public Records and Meetings Manual: 2005, Salem: Oregon Department of Justice, 2005. Public Meetings Law Appendix B-4 


� Id,. xiii


� ORS 192.650(1)


� ORS 192.650(1)(d)


� “The Oregon form of government requires an informed public aware of the deliberations and decisions of governing bodies and the information upon which such decisions were made. It is the intent of ORS 192.610 to 192.690 that decisions of governing bodies be arrived at openly.”


� Myers, Hardy. Attorney General’s Public Records and Meetings Manual: 2005, Salem: Oregon Department of Justice, 2005.  108


� Oregonian Publishing Co. v. Board of Parole, 95 Or App 501 (1989)


� A similar reasoning on this matter can be found 149 of the Attorney General’s Public Records and Meetings Manual.


� The Court would like to not that Barker v. City of Portland, 94 Or App 762 (1989) and Harris v. Nordquist, 96 Or App 19 (1989) were both ruled upon at a time when the ORS 192.680 itself held that “A decision shall not be voided if other equitable relief is available.” While this statute has since been changed the Court still deems that the requirement that decisions be voided only if other equitable relief is not available is applicable to all cases of violations of OPML due to the argument  laid out in ¶ 2, § 4 of this ruling, and also the reasons cited on page 149 of the Attorney General’s Public Records and Meetings Manual.


� See footnote 18.


� Referring to the interpretation of ORS 192.680 that voiding is the remedy of last resort in all cases and only acceptable when no other equitable relief is a possibility.


� Myers, Hardy. Attorney General’s Public Records and Meetings Manual: 2005, Salem: Oregon Department of Justice, 2005.  149


� The Petitioners grievance mentions that there was a possible violation of Robert’s Rules of Order during the meeting. However there is not a direct allegation of this violation, rather it is used to support his request that the meeting be voided due to violations of OPML and therefore the Court finds that it is not a charge in this case.


� The Court does acknowledge that the lack of adequate minutes of the June 13th, 2007 meeting of the Respondent may hamper future parties in their dealings with the Respondent, however the Court finds this possibility to be so abstract and unlikely to even occur that it carries no weight in this matter.


� The Court’s decision is based in part off of page 149 of the Attorney General’s Public Records and Meetings Manual which states that “In any case in which a violation [of OPML] is found, the court may enjoin future violations or simply declare what the law requires. Future violations after the injunction may lead to contempt of court penalties for violating a court order.”





